
s. 78 (Drivers of waggons or carts) '... if the driver of any carriage whatsoever on any part of any highway shall by negligence or wilful misbehaviour cause any hurt or damage to any person, horse, cattle, or goods conveyed in any carriage passing or being upon such highway, or shall quit the same and go on the other side of the hedge or fence inclosing the same, or negligently or wilfully be at such distance from such carriage or in such a situation whilst it shall be passing upon such highway that he cannot have the direction and government of the horses or cattle drawing the same, or shall leave any cart or carriage on such highway so as to obstruct the passage thereof; ...; or if the driver of any waggon, cart, or other carriage whatsoever, or of any horses, mules, or other beast of draught or burthen meeting any other waggon, cart, or other carriage, or horses, mules, or other beasts of burthen, shall not keep his waggon, cart or carriage, or horses, mules, or other beasts of burthen, on the left or near side of the road; or if any person shall in any manner wilfully prevent any other person from passing him, or any waggon, cart, or other carriage, or horses, mules, or other beasts of burthen, under his care, upon such highway, or by negligence or misbehaviour prevent, hinder, or interrupt the free passage of any person, waggon, cart, or other carriage or horses, mules, or other beasts of burthen, on any highway, or shall not keep his waggon, cart, or other carriage, or horses, mules, or other beasts of burthen, on the left or near side of the road, for the purpose of allowing such passage; or if any person riding any horse or beast, or driving any sort of carriage, shall ride or drive the same furiously so as to endanger the life or limb of any passenger;.
[penalty, level 1] (italics supplied)
This section is very convoluted. However, in essence, it is a crime if the driver of a carriage on a highway: This section 78 may be compared with sections in the 1839 and 1847 Acts which are narrower in scope:
 1839 Act, s 54(4) 'Every person having the care of any cart or carriage who shall ride on any part thereof, on the shafts, or on any horse or other animal drawing the same, without having and holding the reins, or who shall be at such a distance from such cart or carriage as not to have the complete control over every horse or other animal drawing the same.' Also, s 54 (5) ' Every person who shall ride or drive furiously, or so as to endanger the life or limb of any person, or to the common danger of the passengers in any thoroughfare...'.These sections should have been repealed by the Deregulation Act 2015, sch 17;
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 1847 Act, s 28 'Every person having the care of any waggon, cart, or carriage who rides on the shafts thereof, or who without having reins, and holding the same, rides upon such waggon, cart, or carriage, or on any animal drawing the same, or who is at such a distance from such waggon, cart, or carriage as not to have due control over every animal drawing the same, or who does not, in meeting any other carriage, keep his waggon, cart, or carriage to the left or near side, or who in passing any other carriage does not keep his waggon, cart, or carriage on the right or off side of the road (except in cases of actual necessity, or some sufficient reason for deviation) or who, by obstructing the street, wilfully prevents any person or carriage from passing him, or any waggon, cart, or carriage under his care.' Also , 'Every person who rides or drives furiously any horse or carriage, or drives furiously any cattle.' These sections were repealed by theDeregulation Act 2015, sch 17.
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The Highway Act 1835 should be repealed and ss 72 & 78 be inserted in the Highways Act 1980 to the extent considered by the Department for Transport ('DfT') necessary. It may be noted that the Highways Act 1980 contains its own definitions of 'highway', 'footpath', 'footway', 'carriageway', 'bridleway', 'street' and 'horse'.
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In conclusion, the Highway Act 1835 should be repealed and these crimes (to the extent necessary) placed in the Highways Act 1980, with more modern wording.
(b) Metropolitan Police Act 1839
This Act only covers the MPD. However, it was used as the basis for the 1847 Act which applies to urban districts. As previously noted, 15 an error was recently made in respect of this Act in that various minor crimes were repealed in the 1847 Act but not in this one. The result is that certain street acts can still be crimes in the MPD but not in urban districts (and not at all in the City of London). This is undesirable since it creates -in effect -'crime by post code.' It is asserted that this Act should be wholly repealed for the following reasons:
Section 39 deals with where a fair has been unlawfully held (because there was no right to hold it) or where it has continued beyond the stated period. In such cases, persons driving fair carriages (and those therein) as well as -'every person resorting to [it] with any show or instrument of gambling or amusement' -commits a crime. 18 Fairs, for the purpose of this Act, were not the same as markets. 19 They were annual events, many long standing. However, it is unlikely that any fairs now exist in the MPD since most London fairs were abolished in Victorian times (on the grounds of being disorderly) pursuant to the Fairs Act 1871 (still extant). 20 Also, even if such fairs still exist, the Markets and Fairs Clauses Act 1847 (still extant) enabled byelaws to be made for fairs, including the time and hours of operation. Thus, it is likely that MPD fairs would now be governed by the same. In any case, the crimes in the 1839 Act are replicated -to an extent -in the Metropolitan Fairs Act 1868, s 2 (extant) 21 which applies in respect of any fair in the MPD 'other than that on which a fair has been holden during each of the seven years immediately preceding'. 22 In light of all this:
(a) it is asserted that these sections in the 1839 Act -as well as the Metropolitan Fairs Act 1868 23 -should be repealed. Such acts should not be crimes today. 24 In any case, these sections appear to have produced no caselaw since 1847 (or 1868) -a good indication there are unlikely to be any fairs in the MPD still held (fairs held in London parks would be governed by their byelaws); (b) no similar legislation to sections 38 and 39 of the 1839 Act apply to the City of London or to urban districts. Thus, sections 38 and 39 are anomalous.
Given this -and the fact that there appear to be no markets or fairs in England and Wales operating today by way of Crown or local legislation -25 it would also seem appropriate for the Law Commission to appoint an expert to review the law on markets and fairs. In particular, to consider the repeal of the Markets and Fairs Clauses Act 1847 the continuance of any such fair, be open within the hours of eleven in the evening and six in the morning for any purpose of business or amusement, in the place where such fair shall be holden, it shall be lawful for any constable to take into custody the person having the care or management thereof, and also every person being therein who shall not quit the same forthwith upon being bidden by such constable so 18 Ibid, s 39. 'If it shall appear to the commissioners of police that any fair ... holden within the [MPD] has been holden without lawful authority, or that any fair lawfully holden within the said district has been... holden for a longer period than is so warranted, it shall be competent to such commissioners to direct one of the superintendents belonging to the metropolitan police force to summon the owner or occupier of the ground upon which such fair is...holden to appear before a magistrate at a time and place to be specified in the summons, not less than eight days after the service of the summons, to show his right and title to hold such fair, or to hold such fair beyond a given period (as the case may be); and if such owner or occupier shall not attend in pursuance of such summons, or shall not show to the magistrate who shall hear the case sufficient cause to believe that such fair has been lawfully holden for the whole period during which the same has been... holden, the magistrate shall declare in writing such fair to be unlawful, either altogether or beyond a stated period (as the case may be); and the commissioners shall give notice of such declaration by causing copies thereof to be affixed on the parish church and on other public places in and near the ground where such fair has been ...holden; and if, after such notices have been affixed for the space of six days, any attempt shall be made to hold such fair if it shall be declared altogether unlawful, or to hold it beyond the prescribed period if it shall be declared unlawful beyond a certain period, the commissioners of police may direct any constable to remove every booth, standing, and tent, and every carriage of whatsoever kind conveyed to or being upon the ground for the purpose of holding or continuing such fair, and [to take into custody] every person erecting, pitching, or fixing, or assisting to erect, pitch, or fix, any such booth, standing, or tent, and 21 viz. 'Where any fair is holden or notice is given of any fair proposed to be holden on any ground within the [MPD] other than that on which a fair has been holden during each of the seven years immediately preceding, it shall be competent for the Commissioner of Police to direct one of the superintendents of the Metropolitan Police Force to summon the owner or occupier of the ground upon which such fair is holden to appear before a magistrate forthwith, or at a time to be specified in the summons, to show his right and title to hold such fair; and if such owner or occupier do not attend in pursuance of such summons, or does not show to the magistrate who hears the case sufficient cause to believe that such fair is lawfully holden, the magistrate shall declare in writing such fair to be unlawful, and the Commissioner shall give notice of such declaration by causing copies thereof to be affixed on and near the ground where such fair is holden or proposed to be holden; and after such notice has been affixed for the space of six hours the Commissioner of Police may direct any constable to remove every booth, standing, and tent, and every carriage of whatsoever kind, conveyed to or being upon the ground for the purpose of holding or continuing such fair, and to take into custody every person erecting, pitching, or fixing, or assisting to erect, pitch, or fix, any such booth, 27 Further, none of these should be retained if there are not also repeated in the 1847 Act and -since it is asserted that all those still in the 1847 Act should also be repealed (see (c)) -no street crimes in the 1839 Act are worth retaining.
In conclusion, the 1839 Act should be repealed (including all streets crimes contained in it). Sections on carriage routes(ss 52-3) should be placed in general legislation. So too, s 33 (searching vessels).
(c) Town and Police Clauses Act 1847
The 1847 Act only applies to urban districts. 29 This crime (which is, also, likely covered by that of cruelty to animals, in part) is not required. It is to be remembered that the 1847 Act only applies to urban districts. Thus, this is not a crime in the City of London, for example. Further, this crime, anyway, is covered by general legislation -the Highway Act 1835, s 78 (see (a));

Firearms etc. Firearms -in respect of unlawful possession of the same is regulated by the criminal law. And, even if lawfully possessed, their discharge is regulated by the civil law (negligence, the reference in the Act to 'wanton' suggests careless discharge or discharge without good reason). Also, by noise abatement requirements. In the case of missiles, today, the law focuses less on the act of throwing and more on the result -whether criminal damage or 26 viz. 'Any superintendent or inspector belonging to the metropolitan police force shall have power, by virtue of his office, to enter at all times, with such constables as he shall think necessary, as well by night as by day, into and upon every ship, boat, or other vessel (not being then actually employed in her Majesty's service) lying in the said river or creeks, or in any dock or docks thereto adjacent, and into every part of every such vessel, for the purpose of inspecting and upon occasion directing the conduct of any constable who may be stationed on board of any such vessel, and of inspecting and observing the conduct of all other persons who shall be employed on board of any such vessel in or about the lading or unlading thereof, as the case may be, and for the purpose of taking all such measures as may be necessary for providing against fire and other accidents, and preserving peace and good order on board of any such vessel, and for the effectual prevention or detection of any felonies or misdemeanours.' 27 See n 9. It is asserted that these crimes are not required. Other provisions of the 1847 Act deal with:(a) regulations on street processions; 32 and (b) hackney carriages. 33 These shouldnow be placed -in the case of (a) -in the Highways Act 1980. And -in the case of (b) -in more modern general legislation (see also 5).
In conclusion, the 1847 Act should be repealed (including all street crimes contained in it). Sections on street processions and hackney carriages should be placed in general legislation. This street crime is very limited in scope in that it applies to the MPD. Thus, it would not be a crime in the City of London or urban districts. Also, there appears to have only been one (old) case. 34 Today, there is more modern legislation concerning noise abatement which focuses on the noise, without specific reasons having to be given.
In conclusion, the Metropolitan Police Act 1864 should be repealed.
(e) Metropolitan Streets Act 1867 & Metropolitan Streets Amendment Act 1867
The extant sections of the first Act only cover a limited area of London. 35 It states: These sections -which appear to have no caselaw, save for section 9 38 -apply to a limited area of London. It is asserted that s 6 (if required) should be inserted into the Highways Act 1980 since it relates to obstruction of the highway (which includes a street). Section 7 is not required since there are no live cattle (animal) markets within the 'limits of the Act' now. It would also constitute an obstruction of the highway, as would section 9. Thus, these sections, which only apply to a limited area of London, are not required and -if determined otherwiseshould now be contained in general legislation (i.e. no cattle, adverts etc save in accordance with local byelaws).
30 viz. '(2) If a person without lawful authority or excuse -(a) lights any fire on or over a highway which consists of or comprises a carriageway; or(b) discharges any firearm or firework within 50 feet of the centre of such a highway, and in consequence a user of the highway is injured, interrupted or endangered....[penalty, level 3].' 31 viz. 'If any person throw, cast, or fire any fireworks on or into any highway, street, thoroughfare, road or public place.' 32 See 1847 Act, ss 21 & 23. 33 Ibid, ss 37-68. 34 Shields v Howard [1897] 1 QB 84, per Grantham J at p 85 'unless there is some such cause, the street musician or singer, in refusing to obey the householder's requirement, commits no offence.' . 35 The Act, s 3, 'The following expressions for the purposes of this Act shall, unless the context requires a different construction, have the meanings herein-after assigned to them; that is to say,...."the limits of this Act" means -(a) the City of London; (b) the area enclosed in a circle of which the centre is Charing Cross, and the radii are six miles in length as measured in a straight line from Charing Cross.' 36 Ibid, ''Street" shall include any highway or other public place, whether a thoroughfare or not;..' 37 Ibid.'The word "cattle" shall include bull, ox, cow, heifer, calf, sheep, goats, and swine, also horses, mules, and asses, when led in a string or loose.'' 38 Fulton v Kelly (1889) 5 TLR 325 (lack of disapproval is sufficient).
In conclusion, this Act should be repealed. However, if ss 6, 7 and 9 are thought to be still required, they should be inserted into the Highways Act 1980.
(f) Town Police Clauses Act 1889
This Act 39 -which is construed together with the 1847 Act, only applies to a horse-drawn omnibus 40 (with the exception of s 5). 41 Thus, it is obsolete, as Halsbury notes.
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In conclusion, this Act should be repealed -save for section 5 which refers to the 1847 Act and it should be placed therein, if still required.
LEGISLATION -RAILWAY & TRAM CRIMES
There are various pieces of legislation pre-1890 extant which relate to railways, viz. Only some of these Acts contain crimes, viz: This Act should be consolidated with later Railway Acts and the wording of these crimes modernised.
(b) Railways Clauses Consolidation Act 1845
This Act contains various minor crimes, viz: These crimes are also in the Offences Against the Person Act 1861 ('OPA 1861') see (d) below, with the proviso that the intent be to endanger passengers.
In conclusion, this Act should be repealed. for every day during which such copy not be kept or deposited].' Section 2 states: 'The expression "the special Act" used in this Act shall be construed to mean any Act which shall be hereafter passed authorizing the construction of a railway, and with which this Act shall be so incorporated as aforesaid. In a report on Reform of Offences against the Person (Law Com, no 361) in 2015, the Law Commission recommended these crimes be replaced by a more modern one -that of intentionally (or recklessly) causing danger to a person. 54 One would agree (it should also cover trams, see (e) below).
In conclusion, these crimes should be repealed.
(e) Tramways Act 1870
This Act -which needs to be modernised -provides, in section 47, that penalties may be imposed for breaches of the byelaws. It also makes the following, crimes: It is asserted that s 49 should be repealed and the general law on trespass, harassment and criminal damage apply instead. In respect of s 53, legislation on dangerous goods (firearms, explosive etc) should apply as well as civil remedies for damage (in any case, this minor crime does not seem to be replicated in railway 53 The legislation).Thus, it should be repealed. As for s 55, it is obsolete. The remaining sections should also be repealed and the crimes applying to railways in respect of -obstructing officers, trespass, causing danger to a person and avoiding payment of the fare -be extended to cover trams. This, manifestly, would make good sense.
In conclusion, the crimes in this Act should be repealed and the crimes applicable to trains be extended to cover trams.
(f) Regulation of Railways Act 1868
This Act makes it a crime to trespass on the railway line: The Railway Regulation Act 1840 (see (a)) also deals with trespass on the railway.Thus, it is asserted this, more specific, crime is not required. There appears to be no caselaw.
In conclusion, the crime in this Act should be repealed.
(g) Regulation of Railways Act 1889
This Act makes it a crime to fail to pay the train fare. Thus:
S 5(1) 'Every passenger by a railway shall, on request by an officer or servant of a railway company, either produce, and if so requested deliver up, a ticket showing that his fare is paid, or pay his fare from the place whence he started, or give the officer or servant his name and address...
(3) If any person -(a) travels or attempts to travel on a railway without having previously paid his fare, and with intent to avoid payment thereof; or (b) having paid his fare for a certain distance, knowingly and wilfully proceeds by train beyond that distance without previously paying the additional fare for the additional distance, and with intent to avoid payment thereof; or (c) having failed to pay his fare, gives in reply to a request by an officer of a railway company a false name or address, they shall be liable on summary conviction to a fine [penalty, level 3]..or in the discretion of the court to imprisonment for a term not exceeding [3 months]....
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This section should be modernised and should also apply to trams (assuming the Tramways Act 1870 is still required, see (e)).
(h) Conclusion
The Law Commission should request the DfT to consolidate the above railway and tram legislation into a modern Act. It would seem the only crimes needing to be retained as 'railway' specific -are, to:
 intentionally obstruct a railway (or tramway) employee (see (a));  intentionally (or recklessly) cause danger to a person on a railway (or tramway) or to a passenger (see (d));  trespass on a railway (or tramway)(see (a));  fail to pay the requisite fare (see (g));
LEGISLATION -CANALS, SHIPPING, PORTS & HARBOURS CRIMES
In respect of legislation extant pre-1890: viz. 'As soon as the harbour or dock shall be so far completed as to admit vessels to enter therein, no vessel, except with the permission of the harbour master, shall lie or be moored in the entrance of the harbour or dock, or within the prescribed limits; and if the master of any vessel either place it or suffer it to remain in the entrance of the harbour or dock, or within the prescribed limits, without such permission, and do not, on being required so to do by the harbour master, forthwith proceed to remove such vessel, he shall be liable to a penalty not exceeding [level 1], and a further sum of [£1] for every hour that such vessel shall remain within the limits aforesaid, after a reasonable time for removing the same has expired after such requisition.' 66 viz. 'If any wharfinger or other servant of the undertakers, or any of their lessees, or the servants of such lessees, shall give any undue preference or show any partiality in loading or unloading any goods on any of the quays, wharfs, or other works belonging to the undertakers, the person so offending shall be liable to a penalty not exceeding [level 1].' 67 viz. 'Every person who shall commit any of the acts following shall be deemed guilty of an offence, and shall for every such offence be liable to a penalty not exceeding [level 1]; (that is to say,) 1. Every person who shall boil or heat any pitch, tar, resin, turpentine, oil, or other combustible matter, in any vessel lying within the harbour or dock, or near the pier, or in any place within the limits of the harbour, dock, or pier, except in such place and in such manner as shall be specially appointed by the undertakers for that purpose: 2. Every person who shall have or cause to be had any fire or lighted candle or lamp in any vessel within the harbour or dock, or at or near the pier, except with the permission of the harbour master: 3. Every person who shall have or cause to be had any fire, candle, or lamp lighted within any of the docks or the works belonging to the same, except at such times and in such manner as shall be permitted by the byelaws of the undertakers: 4. Every person who shall bring any loaded gun on the quays or works of the harbour or dock, or on the pier, or shall have or suffer to remain any loaded gun in any vessel in the harbour or dock, or at or near the pier.' 68 viz. 'Every person who shall throw or put any ballast, earth, ashes, stones, or other thing into the harbour or dock shall for every such offence be liable to a penalty not exceeding [level 1].'
It is asserted that, at least, some of these are obsolete and not required, such as (a)-(c). Others -such as bribery and cutting moorings (see (h) and (i)) -are better covered by the modern legislation on bribery and criminal damage which is more severe. Finally, those still worthy of retention should be modernised.
In conclusion, the Law Commission should ask the relevant Government departments (for example, Defra deals with canals) to consolidate the above legislation as well as confirm the appropriateness of repealing obsolete crimes.
LEGISLATION -HACKNEY CARRIAGE CRIMES
There are a number of pieces of legislation pre-1890 which relate to London hackney carriages. These comprise the: This material should not be in primary legislation but in byelaws -not least because of the problems of amending it. It should also be revised in the light of the Local Government (Miscellaneous Provisions) Act 1976, ss 45-80 which deal with hackney carriages not in London. In short, the Highways Act 1980 should provide that the DfT -and TfL in the case of London -may issue byelaws for the regulation of taxis (and older equivalents) 69 the same to include penalties for infractions up to a stated maximum level on the standard scale.
In conclusion, the Law Commission should request that statutory provision be made for the DfT (and TfL) to issue byelaws governing taxis and carriages.
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LEGISLATION -OTHER PRE-1890 CRIMES
If one considers the remaining legislation extant, pre-1890, there are few minor crimes set out in it. However, the following may be noted: 70 Alternatively, matters could be set out in a SI. 71 viz. 'After the market place is opened for public use every person other than a licensed hawker who shall sell or expose for sale in any place within the prescribed limits, except in his own dwelling place or shop, any articles in respect of which tolls are by the special Act authorized to be taken in the market [penalty, level 1].' 72 viz. 'Every person who shall assault or obstruct any person appointed by the undertakers to superintend the market or fair, or to keep order therein, whilst in the execution of his duty [penalty, level 1].' 73 viz. 'After the expiration of ten days from the publication and posting of such notice no person shall slaughter any cattle or dress any carcase for sale as human food or food of man in any place within the limits of the special Act other than a slaughter-house which was in use as such before and at the time of the passing of the special Act, and has so continued ever since, or the slaughter-houses made in pursuance of this and the special Act; and every person who shall after such notice as aforesaid, slaughter any such cattle or dress for sale any such carcase within the limits of the special Act in any place other than one of such slaughter-houses [ In conclusion, the Law Commission should request an expert be appointed to review the law on: (a) fairs and markets; and (b) early company legislation. Also, for the relevant Government department to consolidate the law on water.
POSITION FROM 1890-1970 -CRIME ACTS
The position as to criminal legislation, post-1890, is much simpler. There is no need for the Law Commission to analyse this legislation, with the exception of one or two Acts which are manifestly obsolete. 83 Instead, all this legislation can be consolidated into 4 Crime Acts ('crime' is a shorter -and more accurate -word than 'offence'), dealing with the following:  Sex Crimes. The consolidating Act is the Sexual Offences Act 2003. Other legislation on sex crimes, 84 should now be consolidated with it, into one Act; 77 See 2(b). 78 viz. 'If the commissioners shall fail to keep or deposit, as herein-before mentioned, any of the said copies of the special Act [penalty, level 2, also £ 5 for every day afterwards during which such copy not kept or deposited].' 79 viz. 'The commissioners shall at all times after the expiration of six months after the passing of the special Act keep in their principal office of business a copy of the special Act, printed by the printers to her Majesty, or some of them, and shall also within the space of such six months [deposit in the office of the clerk of the peace in England or Ireland, and of the sheriff clerk in Scotland, of the county in which the undertaking is situate][deposit in the office of the chief clerk], a copy of such special Act, so printed as aforesaid; and the said clerk of the peace and sheriff clerk respectively shall receive, and they and the commissioners respectively shall keep, the said copies of the special Act, and shall permit all persons interested to inspect the same, and make extracts or copies therefrom, in the like manner, and upon the like terms, and under the like penalty for default, as is provided in the case of In conclusion, all criminal legislation should be placed in 4 Crime Acts. This is perfectly possible -and simple -providing obsolete material is removed. The following appear to be common law crimes still extant: 188 o Public nuisance (also, conspiring to commit a public nuisance) 189 o Conspiring to outrage public decency 190 o Effecting a public mischief (also, conspiring to effect a public mischief) 191 o Corrupting public morals (contra bonos mores) also, conspiring to corrupt public morals)
